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United States Supreme Court Partially Overturns McCain-Feingold,  
Allowing Corporations, Labor Unions and Non-Profits to Make  
Limited Expenditures from General Funds 
 
 
On January 21, 2010, the United States Supreme Court, in a 5-4 decision, overturned section 
203 of the Bipartisan Campaign Reform Act of 2002 (“BCRA” or “McCain-Feingold”), 2 U.S.C. § 
441b. At issue in the case, Citizens United v. Federal Election Commission, was the BCRA’s 
ban on independent contributions for the election or defeat of a specific candidate for public 
office by corporations, unions and non-profit organizations using general treasury funds.1 Also at 
issue were BCRA sections 201 and 311. Under BCRA section 311, any communication funded 
by someone who is not the candidate must contain a disclaimer that the party funding the 
communication is responsible for the content of the advertisement. In addition, under BCRA 
section 201, any person, corporation, labor union or non-profit organization, which spends more 
than $10,000 per year on electioneering communications must file certain disclosure statements 
with the Federal Election Commission (“FEC”). These disclosures include the person, 
corporation, labor union or non-profit making the expenditure, the amount expended, the 
specific election to which the communication was directed, and the main contributors. 

The case arose in 2008, after Citizens United produced and sought to distribute a documentary 
about then-Senator Hillary Clinton. The documentary strongly criticized Clinton and sought to 
persuade people to vote against her in the Democratic Presidential primary. Citizens United is a 
non-profit organization, with an annual budget of $12 million, most of which comes from private-
individual donations and a small amount from for-profit corporations. Citizens United sought to 
distribute the Clinton documentary by paying cable television companies to air the documentary 
as an “on-demand” programming option. Fearing that these actions would fall within the ambit of 
section 203 of the BCRA’s prohibition, Citizens United filed suit in federal court in the District of 
Columbia against the FEC seeking a declaratory judgment that BCRA’s section 203 prohibition 
was facially unconstitutional as a violation of the First Amendment, and that BCRA’s disclaimer 
and disclosure requirements were unconstitutional as applied to the Hillary Clinton 
documentary.   

The lower courts rejected Citizens United’s arguments and upheld the constitutionally of BCRA 
section 203 and the disclaimer and disclosure requirements under sections 201 and 311, 
respectively. The Court granted certiorari to address the issue. 

Writing for the Court, Justice Kennedy concluded that BCRA section 203’s restriction on 
corporate independent expenditures constituted a ban on speech.2 Notwithstanding the fact that 
corporations, labor unions and non-profit organizations have other options for political speech 
through the establishment of  political action committees or PACs, the Court nevertheless found 
that the purpose and effect of McCain-Feingold was “to prevent corporations, including small 
and non-profit corporations, from presenting both facts and opinions to the public,” and held that 

                                                      
1 Under McCain-Feingold, corporations, labor unions and non-profit organizations still may make political 
contributions, so long as the funds come from these organizations’ “separate segregated funds” (known as political 
action committees or PACs). 2 U.S.C. §441(b)(b)(2). 
2 The Supreme Court long ago determined that a corporation is a person for First Amendment purposes. See First 
Nat. Bank of Boston v. Bellotti, 435 U. S. 765 (1978). 
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the government cannot justifiably limit the “political speech of non-profit or for-profit 
corporations.” 

Although the Court overturned the ban on corporate political contributions as set forth in section 
203, it upheld the disclaimer and disclosure requirements of sections 201 and 311. Thus, any 
new contribution from the general treasury of a corporation, labor union or non-profit 
organization will continue to be subject to sections 201’s and 311’s requirements that 
communications funded by someone other than the candidate must contain a disclaimer that the 
funder is responsible for the content of the advertisement and contributions in excess of 
$10,000 per year must be disclosed to the FEC. 

The Citizens United decision will immediately and significantly impact the political decisions and 
expenditures of corporations, labor unions and non-profit organizations. For the time being, 
these organizations will no longer be subject to the burdensome accounting and disclosure 
requirements governing PACs. Rather, corporations are now free to make independent 
expenditures from their general treasury. These independent expenditures include 
advertisements supporting or challenging a particular candidacy that are not coordinated by a 
specific candidate. However, because the Court only partially overturned BCRA, any donations 
by these organizations continue to be subject to the disclaimer and disclosure requirements 
under sections 201 and 311. Finally, although Citizens United directly dealt with federal 
campaign finance laws, the Court did note that any state or local restrictions on corporate 
independent expenditures of a similar nature would also be deemed unconstitutional. With 
campaign season fast approaching, corporations, labor unions and non-profit organizations 
wishing to make independent expenditures from their general treasury should familiarize 
themselves with these disclaimer and disclosure requirements.   
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